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DECI Sl

JOHNSON, Menber: This case cones before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by the California
State Enpl oyees Association (CSEA) to a Board admnistrative |aw
judge's (ALJ) proposed decision (attached). The ALJ dism ssed
the charge and conplaint, which alleged that the State of
California (Departnent of Corrections) (State) violated section

3519(a) and (b) of the Ralph C. Dills Act (Dills Act)?! by

The Dills Act is codified at Government Code section 3512
et seq. Section 3519 states, in pertinent part:

It shall be unlawful for the state to do any
of the foll ow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce



interfering with protected rights when a State manager refused to
all ow a CSEA representative to ask a question regarding the new
sick leave policy or otherwi se participate in a neeting.

The Board has reviewed the entire record, including
t he proposed decision, the hearing transcript, CSEA s exceptions
and the State's response. The Board finds the ALJ's findings of
fact and conclusions of law to be free of prejudicial error and
adopts themas the decision of the Board itself.

ORDER
The unfair practice charge and conplaint in Case

No. SA-CE-1065-S are hereby DI SM SSED W THOUT LEAVE TO AMEND

Menbers Dyer and Amador joined in this Decision.

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
t hi s subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQOARD

CALI FORNI A STATE EMPLOYEES
ASSQOCI ATI ON,

Unfair Practice
Case No. SA-CE-1065-S

Charging Party,

V.
PROPOSED DECI SI ON
STATE OF CALI FORNI A ( DEPARTMENT OF (6/ 29/ 98)
CORRECTI ONS) ,
Respondent .

e N A N A ~——

Appear ances: Anna Kamrerer and Jeffrey Young, Labor Relations
Representatives, for California State Enpl oyees Associ ati on;
Tinmothy G Yeung, Labor Rel ations Counsel, and KimM Smth

G aduate Legal Assistant, for State of California (Departnent of
Corrections).

Before Ronald E. Bl ubaugh, Adm nistrative Law Judge.

PROCEDURAL HI STORY

At issue here is the question of whet her an enpl oyee's right
:to uni on representati on was deni ed when a manager refused to
answer a union representative's question at a neeting between the
enpl oyee and the manager. The union argues that the neeting was
an investigatory interview regarding the enployee's sick |eave
record and her use of a State of California (State) tel ephone for
personal business. By denying the representative the ability to
ask a question, the union asserts, the State interfered with both
the enpl oyee's and the union's protected rights.

The State asserts that the neeting was not an investigatory
interview and presented no possibility of disciplinary action
agai nst the enployee. As such, the State contends, the enpl oyee

did not have a right to the presence of a union representative,



al t hough the State manager permtted one to attend. Moreover,
the State argues, the representative did not attenpt to ask a
question until after the neeting was over and then, sought to
i nqui re about a subject not discussed at the neeting.

The California State Enpl oyees Associ ation (CSEA or Union),
filed the unfair practice charge at issue on Decenber 22, 1997.
The Union followed with a first anmended charge on February 11,
1998. Both unfair practice charges were filed by Anna Kanmerer,
the CSEA | abor relations representative who acconpani ed the
conpl ai ni ng enpl oyee to the neeting on Novenber 11, 1997.

As filed on Decenber 22, the charge set out two causes of
action: (1) that the State was attenpting to unilaterally
i npl ement a new sick |eave policy at Folsom Prison for enpl oyees
in State bargaining unit 4, and (2) that the State interfered
with protected rights when the State manager refused to allow
.Ms. Kammerer to ask "a question regarding the new sick |eave
policy." The first anmended charge provided el aboration on the
allegation that the State had unilaterally changed the sick |eave
policy for unit 4 enployees working at Fol som Prison.

On February 13, 1998, the Sacranento director of the Public
Enpl oynent Rel ations Board (PERB), acting on behalf of the Ofice
of the General Counsel, issued a partial dismssal of the charge.
Di sm ssed was the portion of the charge that alleged a change in
the sick |l eave policy at FolsomPrison. On the sane date, the
regional director on behalf of the Ofice of the General Counsel

i ssued a conpl aint against the State. The conplaint alleges that



the State interfered with the right of enmployee G na Garcia to be
represented by an enployee organi zation when the State permtted
the representative to be present at an interview but refused to
permt the representative to ask questions or otherw se
participate. The conplaint alleges that Ms. Garcia had a
reasonable belief that the interview would result in disciplinary
action or, in the alternative, posed highly unusua

circumstances.

By this conduct, the complaint alleges, the State violated
section 3519(a) and (b) of the Ralph C. Dills Act (Dills Act).?
The State answered the conplaint on March 4, 1998, admtting the
jurisdictional facts but denying any violation of the Dills Act.
A hearing was conducted in Sacramento on June 23, 1998. The
parties elected to argue the matter orally at the conclusion of
the presentation of evidence whereupon the case was submtted for

deci si on. No written briefs were filed.

'Unl ess otherwise indicated, all statutory references are to
the Government Code. The Dills Act is codified at section 3512
et seq. In relevant part, section 3519 provides as follows:

It shall be unlawful for the state to do any
of the follow ng:

(a) | npose or threaten to inpose reprisals
on enmpl oyees, to discrimnate or threaten to
di scrim nate against enployees, or otherwise
to interfere with, restrain, or coerce

enmpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enployment or reenployment.

(b) Deny to enmpl oyee organi zations rights
guaranteed to them by this chapter
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FI NDI NGS_OF FACT?

The respondent is the State enployer within the neani ng
of the Dills Act. The Departnment of Corrections is an appointing
authority of the State enployer. At all tines relevant CSEA has
been the exclusive representative of nine State enployee
bargai ning units, including unit 4 (office and allied) where
Ms. Garcia, the conplaining witness, is enployed. The collective
bar gai ni ng agreenent covering unit 4 expired on June 30, 1995.

Al t hough the parties have been in negotiations continuously since
that date, they had not entered a successor agreenent as of the
conpl etion of the hearing.

At all tinmes relevant Ms. Garcia has been enpl oyed by the
State as an office technician at Folsom State Prison. Beginning
on or about Septenber 8 or 9, 1997,° Associate Warden Karim E.
Nouj ai m cormenced a series of neetings with Ms. Garcia regarding
what he considered to be certain deficiencies in her job
performance. The subject of the Septenber neeting is not
revealed in the record but it was followed on October 15, by a
counseling nmeeting regarding Ms. Garcia's use of sick |eave and
her use of the State tel ephone.

The day after the Cctober neeting, M. Noujaim sent

Ms. Garcia a nenp that summari zed his concerns. In the meno,

°These findings of fact were witten on the basis of notes
taken at the hearing by the undersigned, the witten exhibits
i ntroduced by the charging party and a review of certain portions
of the tape recording nade at the hearing.

3Unl ess otherwise indicated, all references to dates are for
the year 1997.



M. Noujaimasserted that Ms. Garcia was averagi ng ni ne hours of
sick | eave a nonth. "This is a high average that needs to be
decreased,” he wote. Regarding telephone usage, M. Noujaims
meno states that a print-out of telephone calls nmade to and from
Ms. Garcia's private State line "reflected substantial phone
activities that did not appear to be work related.” M. Noujaim
states that Ms. Garcia had agreed to verify whether a tel ephone
call to Reno was charged to the State instead of to her personal

calling card. The nenp concludes with the follow ng statenent:

For the next three nonths, we wll neet at

t he begi nning of each nonth to discuss your
progress in these two areas. | expect you to
m ni mze your sick |eave usage and to have
nore control over your private tel ephone

line. If you suspect that other staff use
your line, | shall discontinue it.
Ms. Garcia responded by neno of Cctober 24. In her nmeno,

Ms. Garcia acknow edges that her sick |eave balance "is not what
.1t should be" and pronmises to be nore careful in the use of sick
| eave. However, she also asserts that she does not believe her
usage of sick |eave has been excessive. Regarding the tel ephone
calls made fromher private State line, Ms. Garcia states that
she is not the only person who uses the phone. She also states
that she nakes many work-rel ated | ong-di stance calls each day and
has no way to identify or renenber those tel ephone nunbers when

t hey appear on the bill. She said she did make a call to Reno
but believed she had charged it to her personal calling card.

Nevert hel ess, she offered to pay for the call that appeared on



the State bill. She also requested that M. Noujai mdiscontinue
her personal phone Iline.

Ms. Garcia's neno concludes with the follow ng statenent:

| do not feel that a review is warranted of
my progress for the next three nonths. Now
that | am aware of what your expectations
are, | wll make all attenpts to neet them

| personally believe all of the neetings we
have had lately and issues brought before ne
si nce Monday, Septenber 8, 1997, are a
personal attack. I would only hope that you
m ght re-evaluate your request to nonitor ny
performance, due to the fact that all

previ ous appraisals within ny eight (8) years
of State service have been favorable. Al so,
in the future, should you request any
additional neetings of this nature with me, |
am requesting advance notice, so that | nay
have a CSEA Uni on Representative and/or EEO
Counsel or present. That is ny right as a
State empl oyee. . ..

On Novenber 8, M. Noujaimtold Ms. Garcia that he wanted to
conduct a followup neeting on the sick |eave and tel ephone usage
matters. Ms. Garcia replied that she w shed to have a CSEA
representative present and M. Noujaimagreed to that request.
Ms. Garcia contacted Ms. Kammerer of CSEA who arranged with
M. Noujaimto conduct the neeting on Novenber 11.

There were four participants at the neeting: M. Garcia,
Ms. Kammerer, M. Noujaimand Rose Del Valle, the purchasing
officer at the prison. Ms. Del Valle is a manager and was
requested to attend by M. Noujaimso he would have a w t ness.
The four participants were generally consistent in their
testi nony about what transpired at the neeting. However, there
were sone critical differences as wll be seen in the foll ow ng

summary of their testinony.



Ms. Garcia testified that prior to the neeting M. Noujaim
told her that the purpose of the neeting was to follow up on her
sick | eave and phone usage. Ms. Garcia testified that she feared
the neeting could result in discipline because he already had
gi ven her a nmenpo about those subjects and wanted to go into them
again. \Wen the neeting began, she testified, M. Noujaimtold
her that the discussion on sick |eave woul d be postponed until a
|ater tinme. She said he then asked her questions about her use
of the State telephone and whet her she had nade personal |ong
di stance cal | s.

Ms. Garcia testified that she had anticipated there woul d be
such questions and brought the tel ephone bill fromher hone to
show she had charged calls nade froma State phone to her
personal calling card. Wen asked on cross-examnation if she
recalled M. Noujaimstating that he considered the tel ephone
call matter to be closed, Ms. Garcia stated that she recalled
no such comrent. \When the neeting ended, she testified,

Ms. Kammerer attenpted to ask a question. However, she
testified, M. Noujaimtold Ms. Kammerer that she could not speak
and that the neeting was over.

Ms. Kammerer testified that at the Novenmber 11 neeti ng,

M. Noujaimstated that he would reserve the sick |eave
di scussion until a later date. She said he asked Ms. Garcia
between three and six questions about her use of the State

t el ephone, includi ng whet her she had made the call to Reno.



Ms. Kammerer testified that during the discussion she took notes
but did not attenpt to ask any questions.

Ms. Kammerer testified that when M. Noujai mwas finished
he asked Ms. Garcia if she had any questions. Ms. Garcia replied
that she did not. M. Kamerer testified that she (M. Kammerer)
then stated that she had "a couple of questions” but was
imedi ately cut off by M. Noujaim She said that M. Noujaim
stated that it was his neeting and that he woul d accept no
guestions fromM. Kammerer. Ms. Kammerer testified that she
was cut off before she was able to voice the subject of her
guestions. She made no further comment. Ms. Kammerer testified
that it was her intent to ask for clarification of the status of
the sick |eave issue and whether the tel ephone issue was cl osed.

M. Noujaimtestified that he considered the Novenber 11
nmeeting to be a followup to his earlier discussion with
Ms. Garcia and that it presented no potential for discipline.
Nevert hel ess, he said, he agreed she could bring a union
representative because his relationship with Ms. Garcia was
strained and he wanted her to be confortable. He said he
commenced the neeting by stating that he had not seen any further
evi dence of tel ephone abuse and that he had renoved Ms. Garcia's
personal phone line in any event. He said he did not ask any
qguestions about Ms. Garcia's use of the State tel ephone.

M. Noujaimtestified that he then addressed the issue of
sick |leave by stating that not enough tine had passed since the

Oct ober nmeeting to show a pattern of inprovenent. He said he



woul d post pone the discussion about that subject until a future
meeting. M. Noujaimtestified that he asked Ms. Garcia if she
had any questions and she said, no. M. Noujaimsaid that

Ms. Kamrerer then stated that she had a question about sick
leave. M. Noujaimtestified that he replied that the neeting
was over and he woul d accept no questions. He said Ms. Kanmmerer
had not attenpted to speak any tine during the neeting and did
not attenpt to speak after he refused her question. M. Noujaim
said the neeting |asted about 10 m nutes.

Ms. Del Valle testified that the Novenber 11 neeting
commenced with a statenment by M. Noujaimthat he wanted to
di scuss a couple of issues regarding Ms. Garcia' s work
performance. She said he addressed the subject of personal
tel ephone calls and stated that he would request another
print-out of her phone bills. M. Del Valle said that
M. Noujaimdid not ask any questions, that she could renenber,
regardi ng the tel ephone. She said that M. Noujai maddressed
the subject of sick |eave by stating that he would wait another
30 days to see if there was a decrease in Ms. Grcia's sick
| eave usage. Ms. Del Valle said that Ms. Kammerer had not spoken
to that point of the neeting.

M. Noujaimthen closed the neeting by asking Ms. Garcia if
she had any questions. Ms. Del Valle quoted Ms. Garcia as
replying, "no." However, Ms. Del Valle testified, M. Kamrerer
then stated that she had a question regarding the "sick |eave

policy." Ms. Del Valle testified that M. Noujai mresponded that



he woul d not take any questions. Ms. Del Valle estimated the
l ength of the neeting at 15 to 20 m nutes.
LEGAL | E
1. Was the neeting between M. Noujaimand Ms. Garcia
an investigatory interview that reasonably m ght have led to
di sci pline and/or was conducted in highly unusual circunstances?
2. If so, did the State interfere with the rights of
Ms. Garcia and CSEA when M. Noujai mdenied Ms. Kammerer the
right to ask questions at the conclusion of the neeting?

CONCLUSI ONS OF LAW

State enpl oyees have the right under the Dills Act to "form
join, and participate in the activities of enployee organizations
of their own choosing for the purpose of representation on al
matters of enpl oyer-enpl oyee relations."* Under section
3519(a), it is unlawful for the State enployer "to interfere
with, restrain, or coerce enployees because of their exercise of"
protected rights. In an unfair practice case involving an
al l egation of interference, a violation will be found where the
enpl oyer's acts interfere or tend to interfere with the exercise
of protected rights and the enployer is unable to justify its

actions by proving operational necessity. (Carlsbad Unified

School District (1979) PERB Decision No. 89.)° 1In an

4Secti on 3515.

®The Carlsbad test for interference provides, in relevant
part, as follows:

2. Were the charging party establishes
that the enployer's conduct tends to or does
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interference case, it is not necessary for the charging party to
show that the respondent acted with an unlawful notivation.

(Regents of the University_of California (1983) PERB Deci sion

No. 305-H.)

It is well-settled that one way an enpl oyee may exercise
protected rights is to request union representation at any
investigatory interview the enpl oyee reasonably believes m ght
result in discipline. This rule has been adopted in both the
private sector® and the public sector’ and is known generally as

the Weingarten rule. The PERB has adopted the Wingarten rule

result in sone harmto enployee rights
granted under the EERA, a prima facie case
shall be deenmed to exist;

3. Where the harmto the enpl oyees' rights
is slight, and the enpl oyer offers
justification based on operational necessity,
the conpeting interest of the enployer and
the rights of the enployees wll be bal anced
and the charge resolved accordingly;

4. Where the harmis inherently destructive
of enployee rights, the enployer's conduct
wi |l be excused only on proof that it was

occasi oned by circunstances beyond the
enpl oyer's control and that no alternative
course of action was avail abl e;

5. Irrespective of the foregoing, a charge
will be sustained where it is shown that the
enpl oyer woul d not have engaged in the
conpl ai ned- of conduct but for an unl awf ul
notivation, purpose or intent.

SNLRB v. J. Weingarten. Inc. (1975) 420 U.S. 251 [88 LRRM
2689] (\Weingarten).

‘Civil_Service Assn. v. City and County_of San_ Francisco
(1978) 22 Cal.3d 552 [150 Cal .Rptr. 129]; Robinson v. State
Personnel Board (1979) 97 Cal.App.3d 994 [159 Cal.Rptr. 222];
Marin Community College District_ (1980) PERB Decision No. 145.
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for cases involving the State. (See State of California

(Departnment of Forestry) (1988) PERB Decision No. 690-S.) Thus,

the State will violate section 3519(a) if it interferes with an
enpl oyee's protected right to union representation at an

i nvestigatory interview which reasonably mght lead to

di sci pli ne.

In Wei ngarten situations, the key inquiry is whether the

interview was investigatory and of the type that mght lead to
disciplinary action. This "is an objective inquiry based upon a
reasonabl e evaluation of all the circunstances, not upon the
subj ective reaction of the enployee.” (Afred M Lewis, Inc. v.

NLRB (9th Gir. 1978) 587 F.2d 403 [99 LRRM 2841, 2845].) In

situations where the enployee faces an investigatory interview,
the enpl oyer nust informthe enpl oyee of the nature of any charge
of inpropriety before the neeting. This is so the enpl oyee can

meani ngful |y exercise the right to representation.?®

There is no right to representati on where the purpose of
the neeting is sinply to deliver notice of the discipline and not
to "elicit damaging facts" or possibly nodify the discipline.?®

(See State of California (Departnent of California H ghway Patrol

(1997) PERB Deci sion No. 1210-S adopting deci sion of

adm ni strative |aw judge.) However, where the enployer cones to

8paci fic Tel ephone and Tel egraph Co. v. NLRB (9th Gir. 1983)
711 F. 2d 134 [113 LRRM 3529] .

°Ri 0 Hondo Community_College District (1982) PERB Deci sion
No. 260. See also, NLRBv. Certified Gocers of California, Ltd.
(9%th Cir. 1978) 587 F.2d 449 [100 LRRM 3029]; Baton Rouge Water
Wrks Co. (1979) 246 NLRB 995 [103 LRRM 1056]. :

12




the neeting prepared to discuss nodification of the discipline
the right to representation re-attaches.

An enpl oyee also a right to representation in
nondi sci plinary situations presenting "highly unusual
circunstances." (Redwoods Community_College District v. PERB
(1984) 159 Cal.App.3d 617 [205 Cal .Rptr. 523] (Redwoods).) In

Redwoods hi ghly unusual circunstances were found where an

eval uation review neeting was "investigatory and relatively
formal™ in an "atnosphere [that] was intimdating." It nade no
difference that an adm nistrator had assured the participating
enpl oyee that the neeting had "no aspect or overtones for
di scipline."” (ld. at 625.)

CSEA argues that the Novenber 11 neeting was an
i nvestigatory interview conducted in an atnosphere that was
intimdating. CSEA points out that there was a previous neeting
where the issues were fully discussed and a subsequent exchange
of nmenoranda that further clarified matters. |If, as M. Noujaim
testified, the issue of tel ephone usage had been fully resol ved
previ ously why, CSEA asks, was the follow up neeting conducted at
all? CSEA challenges M. Noujaims testinony that all he said
about tel ephone usage on Novenber 11 was that the issue was
resolved. If that is all he said, CSEA asks, how could have the
nmeeting lasted as long as 10 mnutes, a time calculation to which

M. Noujaimhinmself testified?

1R 0 Hondo Community _College District. supra, PERB Decision
No. 260.

13



What actual |y happened, CSEA argues, is that M. Noujaim
asked questions about the tel ephone usage, which is what
Ms. @Garcia had anticipated woul d happen énd why she asked for
a representative. Wen Ms. Kammerer was denied the right to ask
guestions, CSEA concludes, Ms. Garcia was denied the right to
representation

The State rejects the contention that the neeting was an
investigatory interview that had the possibility of discipline.
There was no possibility of discipline, the State argues, and at
nost the nmeeting was to be a discussion. The State accuses CSEA
of attenpting to advance the position that an enpl oyee has a
right to representation at every neeting with a supervisor,
sonmething the Dills Act plainly does not contenplate. Moreover
the State continues, even if it be assuned that Ms. Garcia had
the right to a union representative she in fact had one. The
State points out that Ms. Kammerer sat silently through the
entire neeting and did not ask a question until the neeting was
over. Moreover, the State argues, the guestion posed by
Ms. Kammerer involved sick |eave, a subject not covered at the
nmeeting. Since the question did not involve any subject
di scussed, the State concludes, M. Noujaims refusal to permt
it could not have interfered wth protected rights.

The first question presented by these facts is whether
Ms. Garcia had a right to representation at the Novenber 11
nmeeting. Phrased another way, was the neeting either an

investigatory interview that reasonably could have resulted

14



in discipline (Wingarten) , or a neeting conducted under highly-

unusual circunstances (Redwoods)?

The State takes a rather benign view of the Novenber 11
meeting. Al that happened, according to the State, is that
the di scussion of sick |eave usage was postponed and Ms. Garcia
was told that the question of m suse of the State tel ephone had
been permanently put to rest. | share CSEA's view that this
account of the neeting seens highly unlikely. One wonders, why
would M. Noujaimecall the neeting at all if that is all he had
pl anned for Novenber 117

| conclude that the issue regarding the alleged m suse
of the State tel ephone was unresol ved prior to the neeting.

Ms. Garcia cane to the Novenber 11 neeting expecting to be asked
nore questions about her use of the tel ephone. |ndeed, she
brought with her a copy of her hone tel ephone bill in order to
prove her contention that she had used her personal calling card
to make calls fromher State telephone line. Msuse of a State
t el ephone is conduct which could indeed |ead to discipline.

What actually occurred at the neeting bore out Ms. Garcia's
pre-neeting concerns. Both Ms. Garcia and Ms. Kammerer testified
that Ms. (Garcia was asked questions about her tel ephone usage. |
credit their testinony and reject M. Noujaims testinony that
all he said regarding the tel ephone usage was that he consi dered
the matter to be closed. He may have said this at the end of the

nmeeting but this was not his position at the begi nning.
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| find it far nore likely that Ms. Garcia was asked
guestions than that she was not. M. Noujaimtestified that
the neeting lasted 10 mnutes. The other witness for the State,
Ms. Del Valle, estimated the length of the neeting at 15 to 20
m nut es. It could not possibly have taken 10 to 20 mi nutes for
M. Noujaimto sinply advise Ms. @Garcia that the phone issue was
cl osed and that he was not going to discuss the sick |eave
guestion that day. Sonething else occupied that tine. I
concl ude that what occupied the tinme were questions by
M. Noujaimto Ms. Garcia regarding her use of the State
t el ephone and her response to those questions.

For this reason, | conclude that the neeting of Novenber 11
was indeed investigatory in nature. | further conclude that
Ms. @Garcia reasonably anticipated that the neeting would include
i nvestigatory questions about her use of the State tel ephone.
Thus, Ms. Garcia reasonably could have inferred the possibility
that discipline could result from her answers to questions
about the use of the State tel ephone. | conclude, therefore,
that Ms. Garcia had the right to union representation at the
nmeeting of Novenber 11.

This conclusion leads to the final question, whether
Ms. Garcia was denied the right to representation when
Ms. Kanmmerer was barred from asking a question. Representation
is denied if a union representative present at a neeting is
prohi bited from speaki ng. (Redwoods.) The question here,

however, is whether Ms. Kamerer's attenpt to ask a question at
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the end of the neeting was an attenpt to represent Ms. GGarcia.
For the reasons that follow, | conclude that it was not.

Ms. Del Valle testified that what Ms. Kammerer attenpted to
ask was a question about the "sick |eave policy." Ms. Kanmerer
testified that she did not disclose the subject of her pending
guesti on because she was cut off by M. Noujaimas soon as she
stated she had "a couple of questions.” | credit Ms. Del Valle's
testi nony about what Ms. Kanmerer attenpted to ask.

It is clear fromthe text of the unfair practice charge
filed here by Ms. Kammerer that her original focus in these
events was what she considered to be a newy inposed sick |eave
policy. In the text of the unfair practice charge, which was
signed by Ms. Kammerer, she sets out the follow ng description of
the question she posed to M. Noujaimat the end of Novenber 11
nmeet i ng:

.. . Wien M. Noujaimasked Ms. Garcia if
she had any questions, Ms. (Garcia stated she
did not however, Ms. Kammerer stated that she

had a question regarding the new sick |eave
policy. M. Noujaimstated to Ms. Kanmerer,

‘I wll not allowyou (Ms. Kammerer) to ask
any questions nor wll | entertain any
comments fromyou.' . . .. [ Enphasi s
suppl i ed. ]

Ms. Kammerer wote this description of her question on or

about Decenber 22, a date nuch closer in time to fhe event at

i ssue than was her testinony of June 23, 1998. It is a
description virtually identical to the testinony of Ms. Del
Valle. | find Ms. Kammerer's statenent in the charge to be nore

reliable than her testinony. | conclude, therefore, that what
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Ms. Kamrerer was barred from asking on Novenber 11 was "a
guestion regarding the new sick.leave policy."

Based on this conclusion, it is apparent that Ms. Kammerer
was not attenpting to represent Ms. Garcia when she posed a
guestion to M. Noujaimat the conclusion of the Novenber 11
nmeeting. She was, instead, attenpting to engage in a discussion
about what she saw as a unilateral change by the State in a
negoti abl e subject. This was an issue far afield fromthe use of
the State tel ephone, the only matter discussed on Novenber 11. |
conclude, therefore, that in refusing to permt the question
M. Noujaimdid not interfere wwth Ms. Garcia's right to
representation or wwth CSEA's right to represent its nenber.
Accordingly, | conclude that the charge and conplaint nust be
di sm ssed.

PROPOSED ORDER

Based upon the foregoing findings of fact and concl usi ons of

law and the entire record in this matter, unfair practice charge

SA- CE-1065-S, California_State Enployees Association v. State of

California (Department of Corrections) and conpani on PERB

conpl aint are hereby DI SM SSED.

Pursuant to California Code of Regulations, title 8, section
32305, this Proposed Decision and Order shall becone final unless
a party files a request for an extension of tine to file
exceptions or a statenent of exceptions with the Board itself.

Thi s Proposed Decision was issued w thout the production of

a witten transcript of the formal hearing. If a transcript of
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the hearing is needed for filing exceptions, a request for an
extension of time to file exceptions nust be filed with the Board
itself (Cal. Code Regs., tit. 8, sec. 32132). The request for an
extension of tinme nust be acconpanied by a conpleted transcript
order form (attached hereto). (The sane shall apply to any
response to exceptions.)

In accordance with PERB regul ati ons, the statenent of
exceptions nmust be filed wwth the Board itself within 20 days of
service of this Decision or upon service of the transcript at the
headquarters office in Sacranmento. The statenment of exceptions
shoul d identify by page citation or exhibit nunber the portions
of the record, if any, relied upon for such exceptions. (Cal
Code Regs., tit. 8, sec. 32300.) A docunent is considered

"filed" when actually received before the close of business

(5 p.m) on the last day set for filing ". . .or when sent by
tel egraph or certified or Express United States mail, postnmarked
not later than the last day set for filing . . . ." (Cal. Code

Regs., tit. 8, sec. 32135; Cal. Code of Cv. Proc, sec. 1013
shall apply.) Any statenent of exceptions and supporting brief
nmust be served concurrently with its filing upon each party to
this proceedi ng. Proof of service shall acconpany each copy
served on a party or filed with the Board itself. (Cal. Code
Regs., tit. 8, secs. 32300, 32305 and 32140.)

Tora 308 Bhbn [
Ronal d E. Bl ubaugh
Adm ni strative Law Judge
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